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Piecing 
together the 

e-discovery plan 
CRAIG BALL 

E-discovery is 
challenging, but it 

needn't-and 
shouldn't-be 

1 
complicated by a 

battle-zone mentality. I 
I Take advantage of1, 

1 
i the meet-and-confer 
1 process to ensure 
1. that your opponents 

know what 
electronically stored 

information they 
have and how they 
should produce it. 

.'
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Everyone wants e-discovery to be 
simple. The defendant's tech 
guru wants it to be simple be­

cause he's got too much to do. The de­
fendant's in-house counsel wants it to 
be simple because she's got budget is­
sues and thinks most claims are frivo­
lous. Outside counsel wants it to be sim­
ple because he likes doing things the 
way he's always done them and doesn't 
like looking clueless about electronic 
information. 

And you want it to be simple because 
you need it to be simple. Hiring experts 
and e-discovery vendors raises the stakes, 
and a misstep may result in significant 
cost-shifting to your client. Moreover, if 
you don'task the right questions, you're 
not going to get the right information­
and aren't couns starting to sanction 
lawyers for e-discovery foul-ups? 

The problem is, e-cliscovery is not sim­
ple. It's complex, technical, and tricky. 
There are no shortcuts-no form, 
checklist, or script that's going to get the 
defendant to find the relevantinforma­
tion and turn it over in a reasonably us­
able way. 

Face it: You've got to fight to get elec­
tronic evidence. You have to know what 
the defendant has, what you need, and 
how to ask for it. You must understand 
the capabilities and limitations of elec­
tronic search and the forms of produc-
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tion best suited to the evidence. 
In 2006, Federal Rule of Civil Proce­

dure 26(f) was amended to require par­
ties to confer about preserving discover­
able information and to develop a 
proposed discovery plan addressing dis­
covery of electronicallystored informa­
tion (ESI) and the form or forms in 
which it should be produced.' This con-

locate and process. These differences 
necessitate immediate action and unfa­
miliar costs. And courts harshly judge 
those who shirk their electronic evi­
dence obligations. 

Don't forget that e-discovery duties 
are reciprocal. Even if your client has lit­
tle electronic evidence, you must 
nonetheless act to preserve and produce 

Tell your opponents what you seek, plainly and 

clearly. They may show up empty-handed, but not 

because you failed to set the agenda. 

ference, and the overall exchange of in­
formation about electronic discovery, is 
called "meet and confer."2 

The states are rapidly adopting rules 
of procedure and local practice like 
the Rule 26(f) provision for meet-and­
confer;3 but even in states without such 
a rule, judges often find the federal e­
discovery model instructive and grant 
motions to compel parties to confer on 
ESI issues.' 

In preparing for meet-and-confer, re­
memberthatitis more of a process than 
an event. Lay the foundation for a pro­
ductive experience by communicating 
your expectations to opposing counsel. 

Sendaletteraweek or two before each 
conference iden tifying the issues you ex­
pect to cover and sharing the questions 
you plan to ask. If you want client, tech­
nical, or vendor representatives to at­
tend, say so. If you're bringing a techni­
cal orvendor representative, say so. 

A cardinal rule for electronic discov­
ery, indeed for any discovery, is to tell 
your opponents what you seek, plainly 
and clearly. They may show up empty­
handed, but not because you failed to set 
the agenda. 

The early, extensive attention to elec­
tronic evidence in discovery may per­
plex lawyers accustomed to the pace of 
paper discovery, but electronic records 
are now ubiquitous. Electronic records 
are more dynamic and perishable than 
their paper counterparts and they in­
volve more voluminous and diverse for­
mats than paper documents. They also 
require special tools and techniques to 
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it. At the meet-and-confer session, be 
prepared to answer many of the same 
questions you'll pose. 

Questions for 
Ineet-and-confer 

The following questions address the 
types of matters you should discuss at a 
meet-and-confersession. These queries 
are neither exhaustive nor tailored to 
any unique issues. They're offered as 
talking points to stimulate discussion, 
not as a rigid agenda, and certainly not 
as a form for discovery. 

What's the case about andwho are the 
key players? Relevance remains the 
polestar for discovery, no matter what 
form the evidence takes. The scope of 
preservation and production should re­
flect both claims and defenses. Pleadings 
only convey so much. Be sure the defen­
dant understandsyourtheoryof the case 
and the issues that you believe should 
guide its retention and search of ESI. 

Cases are still about people and what 
they did ordidn'tsayordo. Begin your 
quest for ESI by identifying the people 
whose conduct is at issue. These key 
players are the custodians of ESI, so de­
termine what devices and applications 
they use and target their relevant elec­
tronic documents, application data, 
and communications. Also, determine 
whether assistants or secretaries served 
as proxies for key players in handling 
e-mail or other ESI. 

Like so much in e-discovery, identifi­
cation of key players should be a collab­
orative process, with the parties sharing 

the information needed to make in­
formed choices. 

What events and intervals are rele­
vant? The sheer volume of ESI neces­
sitates seeking sensible ways to isolate 
relevant information. Because the cre­
ation, modification, and access dates 
of electronic documents tend to be 
tracked, focusing on time periods and 
particular events helps identify relevant 
ESI, butonly if you understandwhat the 
dates signify and when you can or can't 
relyon them. When adocumentwas cre­
ated doesn't necessarily equate to when 
itwaswritten, nor does "accessed" always 
mean "used." For ESI, the "last modi­
fied" date tends to be the most reliable. 

When does the duty to preserve ESI 
begin and end? The parties should seek 
common ground concerning when the 
preservation duty attached and whether 
it is ongoing. The duty to preserve doc­
uments generally begins with an expec­
tation of litigation, and the facts and is­
sues of the case dictate whether there is 
an ongoing obligation to preserve.5 

Sometimes, events like plant explo­
sions orcorporate implosions define the 
endpoint for preservation, whereas a 
continuing tort or loss may require peri­
odic preservation for months oryears af­
ter the suit is filed. Even when a defen­
dant's preservation duty is fixed, the 
plaintiff's ongoing damages may re­
quire ongoing preservation. 

What data is at greatest risk of alter­
ation or destruction? ESI is both tena­
cious and fragile: It's hard to obliterate 
but easy to corrupt. Focus first on frag­
ile data, like backup tapes slated for 
reuse or e-mail subject to automatic 
deletion, and ensure their preservation. 
Address the rotation intervals of back­
up tapes, the disposal of legacy systems 
(that is, obsolete systems headed for the 
junk heap), the reassignment of com­
puters among employees, and the re­
placement of aging hardware. 

What nonparties hold information 
that must be preserved? ESI may reside 
on computers that are in the possession 
of the defendant's former employees, 
attorneys, agents, accountants, outside 
directors, Internet service providers, 
contractors, application service prov­
iders, family members, and other non­
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parties. Some may retain copies of in­
formation the defendant discarded. If 
you don't mention these sources, the de­
fendant mayfocus on its own data stores 
and fail to take steps to preserve data 
held by others over whom it has some 
right of direction or control. 

What data requires forensically sound 
preservation? "Forensically sound" 
preservation of electronic media saves, 
in a reliable and authenticable manner, 
an exact copy of all active and residual 
data, including remnants of deleted data 
residing in unallocated clusters and slack 
space. When there are issues of data loss, 
destruction, alteration, or theft, orwhen 
a computer is an instrumentality of loss 
or injury, computer forensics and atten­

dantspecialized preservation techniques 
are required. Skilled forensic examina­
tion is expensive, bu t off-site,forensical­
Iy sound preservation can cost less than 
$500 per system. 

What metadata is relevant, and how 
will it be preserved, extracted, and pro­
duced? Metadata is evidence, typically 
stored electronically, that describes the 
characteristics, origins, use, and validity 
of electronic documents. 

Some metadata is crucial evidence 
and some is just digital clutter. You 
need to consider what kinds of meta­
data exist, where it resides, and whether 
it's potentially relevant so that it must be 
preserved and produced. Understand­
ing the difference-knowing what 

States weigh e-discovery rules
 

Electronic	 discovery is much moreI 
I	 prevalent in some state courts thari. 0 th­

ers. E-discovery amendments to theII 
Federal Rules of Civil Procedure went

I in to effect in 2006, and since then, many 
1:	 states have amended or considered 
i 
'tl
I	 

amending their own rules. 

I:
II Butdo states need new rules specific to 

electronic discovery? Some lawyers say 
II no, because e-discovery disputes are not 

significantly different from traditional 
discovery disputes, and existing state 
rules of civil procedure are sufficient. 
Because the types of cases on the docket 
in federal courts and state courts vary, 
they say, the rules might make sense in 
federal court butnotin everystate court 

"There's a place for this in certain 
courts \.vith certain cases, but to say this 
kind of rule is needed in the tens of 
thousands of state trial courts through­
out this country is just patently ridicu­
lous," said Marc Silverman, a Bellevue, 
''\Tashington, lawyer, who chairs a court 
rules committee for the Washington 
State Trial Lawyers Association. 

About 15 states have changed their 
e-discovery rules in some way, and about 
a dozen more, including Washington, 
are considering it. Some lawyers are 
concerned that applying the federal 
rules in state courts across the board 
would unnecessarily complicate litiga­
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tion, requiring expensive forensic ex­
perts even in simple cases. 

"The defense bar is pushing hard" for 
federal-style e-discovery rules, which 
would make litigation harder for plain­
tiffs and foi'small players in general, said 
John Vail, vice president of the Center 
for Constitutional Litigation in Wash­
ington,D.C. 

"The plaintiff knows only what hap­
pened to him or her, notwhy, and is try­
ing to find out why from the employer 
or insurer," Silverman said. These de­
fendants "can set up roadblocks to 
make it a difficult, expensive process," 
and adopting the federal rules would 
leave the plaintiff with expenses thatare 
prohibitive. "The person just won't be 
able to bring a case," he said. 

To help judges make informed deci­
sions aboute-discovery, the Conference 
of Chief]ustices in 2006 issued Guide­
lines for State Trial Courts Regarding 
Discovery of Electronically Stored In­
formation. The conference stated that 
the guidelines "should not be treated as 
model rules that can simply be plugged 
into a state's procedural scheme." 

The drafters noted that al though the 
guidelines "acknowledge the benefits 
of uniformity and are largely consistent 
with the revised federal rules, they also 
recognize that the final determination 

metadata exists and what evidentiary 
. significance it holds-is an essential 

skill for attorneys dealing Mth elec­
tronic discovery. 

The most important distinction is be- . 
tween application metadata and system 
metadata. Application metadata is used 
by a software program like Microsoft 
Word to embed tracked changes and 
commentary in documents. Unless 
redacted, this data accompanies native 
production (that is, production in the 
form in which a file was created, used, 
and stored byits associated application). 
With the production of images, you'll 
need to ensure that application metada­
ta is made visible before imaging. 

System metadata is information like a 

of what procedural and evidentiary 
rules should govern questions in state 
court proceedings ... [is] the responsi­
bility of each state, based upon its legal 
u-adition, experience, and process." 

In February, the Ainerican Bar Asso­
ciation's House of Delegates approved 
the Uniform Rules Relating to Discov­
eryof Elecu'onically Stored Informa­
tion, promulgated in 2007 by the Na­
tional Conference of Commissioners 
of Uniform State Laws. They are sub­
stantiallysimilar to the federal rules and 
are made for the states to adopt as law. 

In Arkansas, another state consider­
ing changes, e-discovery is a new issue, 
said DavidWilliams, aLittle Rock lawyer 
and a member of a task force that has 
proposed model rules. Typically, in 
Arkansas courts, "the disputes don't lend 
themselves to electronic discovery, and 
state court judges would simply be over­
whelmed if all of a sudden they're asked 
to implement a rule, while some judges 
have not yet had an opportunity to get 
up to speed on electronic data," he said. 

The task force started with the Uni­
form Rules and proposed changes to ad­
dress concerns about their application 
in Arkansas courts, vViII ian1s explained. 
Those concerns include whether the 
bar and the courts have enough experi­
ence Mth e-discovery to predict how 



file's name, size, location, and modifica­
tion date that a computer's file system 
uses to track and deploystored data. Un­
like application metadata, computers 
store system metadata outside the file. 
It's information essential to searching 
and sortingvoluminous data, and there­
fore itshould be routinely preserved and 
produced. 

Try to get your opponent to agree on 
the metadata fields to be preserved and 
produced, and be sure your opponent 
understands the ways in which improp­
er examination and collection methods 
corrupt metadata values. Also discuss 
how the parties will approach the redac­
tion of metadata holding privileged 
content. 

changes will play out; whether the 
meet-and-confer rule would applyau­
tomatically to every case, or only after 
a party signals the need for it; and 
whether the new rules should supple­
ment the Arkansas Rules of Civil Pro­
cedure, or the other way around. 

Adopting the federal rules whole­
sale "would create more difficulty for 
both sides" in litigation, vVilliams said. 

In effect, he said, "we put a set of 
electronic-discovery training wheels 
on the Arkansas Rules of Civil Proce­
dure." The Arkansas BarAssociation is 
nuw considering the proposed rules. 

In Washington, "there is not a scin­
tilla of evidence that this is a prob­
lem," Silverman said. "Would it be so 
terrible for the plaintiff and defen­
dant to sit down and craft a discovery 
plan that deals with this when you have 
the appropriate case?" 

Silverman attended an April rules 
committee meeting of the Washing­
ton State Bar Association as a stake­
holder-alongwith judges and access­
tojustice groups-to discuss possible 
changes. Attendees expressed "con­
siderable opinion that there's no emer­
gency-and that awaiting further ex­
perience "vith the federal system makes 
complete sense," he said. • 

-ALLISON TORRES BURTKA 

What are the defendant's data-reten­
tion policies and practices? A reten tion 
policy might fairly be called a destruc­
tion plan, and there's always a gap­
sometimes a chasm-between an ESI 
retention policy and reality. The more 
onerous the defendant's purge policy, 
the greater the ingenuity its employees 
will use to evade it in order to hang on to 
their e-mail and documents. Conse­
quently, you shouldn't trust the defen­
dant's statement that ESI doesn't exist 
because its policy says it should be gone. 

Moreover, even companies that are 
diligent about rotating their backup 
tapes and that regularly overwrite old 
contents with new may retain complete 
sets of backup tapes atreglliar in tervals. 
They also may fail to discard obsolete 
tape formats when they adopt newer 
formats. 

To meet its discovery obligations, the 
defendant may need to modify or sus­
pend certain data-retention practices. 
Discuss what it is doing and whether it 
will, as needed, agree to pull tapes from 
rotation or modify purge settings. 

Are there legacy systems to be ad­
dressed? Like backup tapes, old com­
puters and servers tend to stick around 
even if they've fallen off the defendant's 
radar. Discuss whether potentially rele­
vant legacy systems exist and how they 
will be identified and processed. You 
may also need to address what happens 
when a key custodian departs. Will the 
system be reassigned, and if so, what 
steps will be taken to preserve potential­
ly relevantESI? 

What are the current and prior e-mail 
applications? An e-mail system is Grand 
Central Station for ESI. Understanding 
a defendant's current e-mail system and 
other systerns used in the reievant pastis 
key to understandingwhere evidence re­
sides and how it can be identified and 
preserved.6 

How will voice mail, instant messag­
ing, and other challenging ESI be han­
dIed? Producing parties routinely ig­
nore short-lived electronic evidence like 
voice mail and instant messaging (1M) 
by acting too late to preserve it or decid­
ing that the retention burden outweighs 
any benefit. Though it's not especially 
challenging to preserve voice mail or1M 

logs, the defendant may demand that 
you identify a particularized need be­
fore doing so. 

What relevantdatabases exist and how 
will their contents be discovered? From 
research and development to human re­
sources, from finance to the factory 
floor, businesses run on databases. 
When databases hold relevant evidence, 
you'll need to know the platform (forex­
ample, SQL, Oracle, SAP, or Documen­
tum) and how the data is structured be­
fore proposing sensible ways to preserve 
and produce it. 

Because databases are always chang­
ing, ask, "Does the database ESI have a 
concrete beginning or ending date, or is 
ita 'rolling' database where data is added 
and deleted on a continuous basis?"7 
Database discovery is challenging and 
contentious, so knowwhatyou need and 
articulate why and how you need it. Be 
prepared to propose reasonable solu­
tions that won't unduly disrupt the de­
fendant's operations. 

Are there attorney-client privilege is­
sues unique to ESI? Discussing privilege 
entails more than justagreeing to return 
privileged items that slip through the 
net. It's important to address practices 
that overreach. 

If your opponent uses keywords to 
sidetrack potentially privileged ESI, 
consider whether the search terms it 
used were absurdly overbroad. For ex­
ample, simply because a document has 
the word "law" or "legal" in it or was 
copied to someone in the legal depart­
mentdoesn'tjustify the defendant la­
beling it as privileged. 

The attorney-client privilege should 
be narrowly construed to protect either 
genuinely confidential communications 
exchanged for the purpose of seeking or 
receiving legal counselor counsel's 
thinking and strategy. Moreover, even 
documents with privileged content may 
contain nonprivileged material that 
should be parsed and produced.s 

What search techniques will be used 
to identify responsive or privileged 
ESI? Opposing counsel may resist shar­
ing the details of the automated search 
and filtering system they use to identify 
or exclude information, characterizing 
itas privileged work product. Certainly, 
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the terms and techniques facili tating an 
attorney's assessment of a case are pro­
tected, but the search and filtering 
mechanisms that effectively eliminate 
the exercise of attorney judgment by 
excluding data as irrelevan t should be 
.disclosed so that they may be tested and, 
if flawed, challenged. Redaction may 
be appropriate to shield searches tend­
ing to reveal privileged information. 

Can the parties agree onkeywords for 
searching? If you've been to Las Vegas, 
you know keno, the game where you pick 
the numbers: If enough of your picks 
light up on the board, you win. Keyword 
searching of ESI is like that. Opposing 
counsel has you pick keywords and then 
goes off somewhere to run them 
through the data. Later, he tells you he 
looked through the matches and, sorry, 
you didn't ""in. As a consolation prize, 
though, you may get a million jumbled 
images of nonsearchable nonsense. 

Perhaps because keyword searching 
performs so well in online legal re­
search, lawyers and judges have a lot of 
confidence in it. That confidence is mis­
placed, thanks to misspellings, acro­
nyms, synonyms, 1M-speak, noise words, 
optical character recognition (OCR) er­
rors, and the peculiar "insider"lingo of 
colleagues, companies, and industries. 
Despite the fact that, in reality, keyword 
searching performs far below most 
lawyers' expectations, finding perhaps 
only 20 percent of responsive material 
on first pass,9 keyword searching re­
mains the most common method em­
ployed to tackle large volumes of ESI. 

Keyword searches are invariably more 
effective when employed in an iterative 
way, as part of a cooperative and in­
formed process. to So, never allow op­
posing counsel to position keyword 
search as a single shot in the dark. You 
must be afforded the opportunity to use 
information gleaned from the first or 
subsequent efforts to narrow and target 
succeeding searches. 

Use the early searches to acquaint 
yourself with the argot of the case. Then 
ask, for example: What shorthand refer­
ences and acronyms should be used in 
the search? Should products be searched 
by their trade or technical names? 

How will duplicate data be handled? 

ESI, especially e-mail, is characterized 
by enormous repetition. A message 
may appear in the mailboxes of thou­
sands of custodians or be replicated 
dozens or hundreds of times through 
periodic backup. De-duplication is the 
process bywhich identical items are re­
duced to a single instance for purposes 
of review. De-duplication can be verti­
cal, meaning the elimination of dupli­
cates wi thin a single custodian's collec­
tion, or horizontal, where identical 
items of multiple custodians are re­
duced to single instances. 

able text and metadata; hosted (online) 
production; and paper printouts for 
small collections. 

It is unnecessary-and rarely advis­
able-to employ a single form of pro­
duction for all items. Instead, tailor the 
form to the data in a hybrid production. 

If you are uncertain of what ESI 
you need to request, you'll play into 
opposing counsel's hands. You must 
be able to articulate both what you 
seek and the form in which you seek it. 
And, before asking for production, 
know how you'll house, review, and 

Candor and cooperation in e-discovery aren't 

signs of weakness but rather hallmarks of 

professionalism. 

If production will be made on a cus­
todial basis-and depending on the re­
view platform employed-i t may be de­
sirable to request re-population, or 
replacing, of content that was de-dupli­
cated horizontally so that each custodi­
an's collection is complete. 

What forms ofproduction are offered 
or sought? Notably, the 2006 amend­
ments to the federal rules gave request­
ing parties the right to designate the 
form or forms in which ESI must be pro­
duced. A responding party may object to 
the designated form or forms, but if the 
parties don't subsequentlyagree and the 
court doesn't order the use of particular 
forms, the responding party must pro­
duce ESI as it is ordinarily maintained or 
in a form that is reasonably usable." 

Moreover, responding parties may 
notsimplydumpESIin the form of their 
choice on the requesting party. Instead, 
they must disclose which forms they in­
tend to use so the requesting party may 
ask the court to compel production in 
another form.l~ 

Options for forms of production in­
clude native file format; quasi-native 
forms, such as a partial export of data 
from a database; imaged production, 
such as portable document format 
(PDF) or, more commonly, tagged image 
file format (TIFF) images that are ac­
companied by files that contain search-

use the ESL That means you must 
"know your review platform." That is, 
know the needs and capabilities of the 
applications or tools you'll employ to 
index, sort, search, and access elec­
tronic evidenceY 

Howwill you handle the redaction of 
privileged, irrelevant, or confidential 
content? Defendants often seek to re­
dact ESI in the way they once redacted 
paper documents: by blacking out text. 
To make that possible, ESI is converted 
to nonsearchable TIFF images in a pro­
cess that destroys electronic searchabili­
ty. So after redaction, electronic search­
ability must be restored by using OCR to 

extract text from the TIFF image. 
A TIFF-OCR redaction method 

works reasonably well for text docu­
ments, but it fails miserably when ap­
plied to complex and dynamic docu­
ments like spreadsheets and databases. 
The inevitable errors introduced by 
OCR make it impossible to have confi­
dence in numeric content or reliably 
search the data. In addition, convert­
ing a spreadsheet to a TIFF image strips 
away its essential functionality by jetti­
soning the underlying formula that dis­
tinguishes a spreadsheet from a table. 

For common productivity applica­
tions like Adobe Aerobat and Microsoft 
Office, it's now feasible and cost-effec­
tive to redact natively so as to preserve 
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the integrity and searchability of evi­
dence. Consequently, where it's impor­
tant to preserve the integrityand search­
ability of redacted documents, you 
should determine what redaction meth­
ods are contemplated and seek agree­
menton methods bestsuited to the task. 

What ESI will be considered not 
reasonably accessible? Under federal 
Rule 26(b) (2) (B), a litigant must show 
good cause to discover ESI that is "not 
reasonablyaccessible," but the burdenof 
proving a claim of inaccessibilitylies with 
the party resisting discovery. So it's im­
portantfor tlle defendant to identify the 
ESI it claims is not reasonably accessible 
and furnish sufficient information to let 
you gauge the claim's merit. 

The meet-and-confer session is an op­
portune time to resolve inaccessibility 
claims witl10ut court intervention-to 
work outsampling protocols, cost-shar­
ing, and filtering strategies-or, when 
agreements can't be reached; to at least 
secure commitments that the disputed 

data will be preserved long enough to 
pennit the court to resolve issues. 

Transparency 
and collaboration 

Courts and commentators unifonnly 
cite the necessi ty for transparency and 
collaboration in electronic discovery, 
but old habits die hard. Too many de­
fendants treat meet-and-confer as a per­
functoryexercise and are reluctant to of­
fer a peek behind the curtain. 

Some defendants pay dearly for their 
intransigence, either through sanc­
tions for obstructive conduct or 
through the extra cost to find data that 
might never have been sought had 
there been communication and can­
dor.'· Others have begun to understand 
that candor and cooperation in e-dis­
covery aren't signs of weakness but 
rather hallmarks of professionalism. 

The cost and complexity of e-discov­
ery will diminish as electronic records 
management improves and ESI proce­

dures become standardized, but the 
meet-and-confer process is likely to en­
dure and grow within federal and state 
procedure. Accordingly, learning to 
navigate meet-and-confer-to consis­
tently ask the right questions and be 
ready with the right answers-is an es­
sential advocacy skill. • 

Notes 
1. The Rule 26(f) conference mustoccur "as 

soon as practicable-and in any event at least 21 
days before aschedulingconference is to be held 
or a scheduling order is due under Rule 16(b)." 
Fed. R. Civ. P. 26(f) (1). 

2. Hopson v. Ma)'or of Baltimore, 232 F.R.D. 
228,245 (D. Md. 2005), details some of counsel's 
duties under Fed. R. Civ. P. 26(f). 

3. Noted e-discovery commentator Thomas 
Allman, who was a founding member of the Se­
dona Conference and co-chair of the E-Discov­
ery Committee of Lawyers for Civil Justice, re­
ports that seven stales have adopted e-discovery 
rules hewing closely to the federal rules (Arizona, 
Indiana, Louisiana, Minnesota, Montana, New 
Jersey, and Utah); another 14 states are consid­
eringchanges to theircourt rules to address e-dis­
covery. See BrettBurney, J'vIiningE-Discovery State­
side, L. Tech. News (Jan. 18, 2008), www.law.com/ 
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jsp/legal tec hnology/ pu bArticle LT.jsp?id= 
1200594602161. 

4. See e.g. Conference of Chief Justices, Guide­
linesJor State Trial ClYUrts R£gardingDiscovery ojElec­
tronically-St01'ed Information §3 (2006), www.ncsc 
online.org/images/EDiscCC]GuidelinesFinal. 
pdf (ajudgeshould "encourage" counsel to meet 
and confer in an effort to agree on e-discovery is­
sues and to exchange information). 

5. See Craig Ball, The Perfect Preservation Let­
ter, TRIAL 28 (Apr. 2007), \Vww.justice.org/ 
pu blications/ trial/0704/ball.aspx. 

6. A changeover to a new e-mail system or to 
a new e-mail client server may result in a large vol­
ume of "orphaned" e-mail that the defendant 
may failLo search. Also, if employees' personal 
e-mail accounts and home or laptop computers 
are involved, the parties should agree on how to 
preserve and produce that data. 

7. Michael R. Arkfeld, A'-kfeld on Electronic 
Discovery and Evidence (2d ed., LexisNexis 2007). 

8. See e.g. MuTO v. Target C01P., 243F.R.D. 301, 
306-07 (N.D. Ill. 2007); In re VioxxProds. Liah. Lit­
ig., 501 F. Supp. 2d 789, 799 (E.D. La. 2007). 

9. See e.g. The Sedona Conference, Best Prac­
tices Commenta·ry on the Use oj Search and Informa­
tion Ret,ieual Methods in E-Discovmy, The Sedona 
Conf. J. 189, 199 (Fall 2007), www.thes~dona 
conference.org. 

10. See e.g. George L. Paul &Jason R. Baron, In­
Jonnation Inflation: Can the Legal System Adapt?, 13 
Rich.J.L. &Tech.lO (2006),http://law.richmond. 
edu/jolt/v13i3/article1O. pdf; see also The Sedona 
Conference, The Sedcna Principles: Best Practices 
Recommendations & Principles Jor AddressingElec­
t1'OnicDocurnent Production, cmt. 11.a (2d ed. 2007), 
www.thesedonaconference.org. 

11. Fed.R.Civ.P.34(b). 
12.ld. 
13. Knowing your intended platform allows 

you to designate proper load file formats and de­
termine if you can handle native production. 
Choosing the right review platform for your prac­
tice requires understanding your work flow, your 
people, the way you'll search ESI, and the forms 
in which the ESl will be produced. There are 
many review platforms on the market, including 
the familiar Concordance and Summation ap­
plications, Internet-accessible hosted review en­
vironments, and proprietary platforms. 

14. Courts have sanctioned various types of 
ESI discovery abuse. See e.g: Finley v. Ha>'tJord Life 
& Accident Ins. Co., 2008 VlL 509084 at *3 (N.D. 
Cal. Feb. 22, 2008) (negligence); Qualcomm, Inc. 
v. Broadcom C01p., 2008 "VL 66932 at *9-10 (S.D. 
Cal. Jan. 7, 2008) (intentional deception); In "e 
Seroquel Prods. Liab. Litig., 244 F.R.D. 650, 661 
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Phoenix Four, Inc. v. Strategic Resources Corp., 2006 
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negligence); United Med. Supply Co. v. U.S., 77 
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an excuse. See e.g. Quaicomm Inc., 2008 WL 66932 
at *9; PhoenixFour, Inc., 2006 WL 1409413 at *6. 
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